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HOUSE BI LL 2608

Passed Legislature - 2010 Regul ar Sessi on
State of WAshi ngton 61lst Legislature 2010 Regul ar Session

By Representatives Nelson, Kirby, Chase, Sinpson, Mrrell, Mxwell,
and Moel l er; by request of Departnent of Financial Institutions

Prefiled 01/08/ 10. Read first time 01/11/10. Referred to Conmmittee
on Financial Institutions & I nsurance.

AN ACT Relating to licensing residential nortgage |oan servicers
through the national nortgage licensing service and clarifying the
existing authority of the department of financial institutions to
regul ate residential nortgage l|oan nodification services under the
consuner |oan act and nortgage broker practices act; anending RCW
31.04.035, 31.04.045, 31.04.055, 31.04.085, 31.04.093, 31.04.165,
31.04. 277, 19. 144. 080, 19. 146. 010, 19. 146. 210, and 19.146. 310;
reenacti ng and anendi ng RCW 31. 04. 015; addi ng new sections to chapter
31.04 RCW adding new sections to chapter 19.146 RCW repealing RCW
31.04. 2211; and providing an effective date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW31.04.015 and 2009 c¢ 149 s 12 and 2009 c¢c 120 s 2 are
each reenacted and anended to read as foll ows:

The definitions set forth in this section apply throughout this
chapter unless the context clearly requires a different nmeaning.

(1) "Add-on nethod" neans the nethod of preconputing interest
payabl e on a |oan whereby the interest to be earned is added to the
princi pal balance and the total plus any charges allowed under this
chapter is stated as the | oan anount, w thout further provision for the

p. 1 HB 2608. SL
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paynment of interest except for failure to pay according to | oan terns.
The director may adopt by rule a nore detailed explanation of the
meani ng and use of this nethod.

(2) "Applicant"™ neans a person applying for a |license under this
chapter.

(3) "Borrower" neans any person who consults with or retains a
i censee or person subject to this chapter in an effort to obtain or
seek information about obtaining a |oan, regardless of whether that
person actually obtains such a | oan

(4) "Depository institution” has the sanme neaning as in section 3
of the federal deposit insurance act on July 26, 2009, and includes
credit unions.

(5) "Director"” nmeans the director of financial institutions.

(6) "Federal banking agencies" neans the board of governors of the
federal reserve system conptroller of the currency, director of the
office of thrift supervision, national credit union adm ni strati on, and
federal deposit insurance corporation.

(7) "Individual servicing a nortgage | oan" neans a person on behal f
of a lender or servicer licensed by this state, who collects or
recei ves paynents including paynents of principal, interest, escrow
anounts, and ot her anounts due, on existing obligations due and ow ng
to the licensed | ender or servicer for a residential nortgage | oan when
the borrower is in default, or in reasonably foreseeable |ikelihood of
default, working with the borrower and the |icensed | ender or servicer,
collects data and nmakes decisions necessary to nodify either
tenporarily or permanently certain terns of those obligations, or
ot herwi se finalizing collection through the forecl osure process.

(8 "lnsurance" neans |ife insurance, disability insurance,
property insurance, involuntary unenploynment insurance, and such ot her
i nsurance as nmay be authorized by the insurance comm ssi oner.

(9) "License" neans a single license issued under the authority of
this chapter with respect to a single place of business.

(10) "Licensee" neans a person to whomone or nore |icenses have
been i ssued.

(11) "Loan" neans a sum of noney lent at interest or for a fee or
other charge and includes both open-end and closed-end |oan
transacti ons.

HB 2608. SL p. 2
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(12) "Loan processor" neans an individual who perforns clerical or
support duties as an enployee at the direction of and subject to the
supervision and instruction of a person licensed, or exenpt from
i censing, under chapter 19.146 RCW

(13) "Making a loan" neans advancing, offering to advance, or
maki ng a comm tnent to advance funds to a borrower for a | oan.

(14) "Mortgage broker" neans the sanme as defined in RCW19. 146. 010,
except that for purposes of this chapter, a |icensee or person subject
to this chapter cannot receive conpensation as both a consuner |oan
i censee nmaking the | oan and as a consuner | oan |icensee acting as the
nort gage broker in the sane | oan transacti on.

(15)(a) "Mortgage loan originator"” means an individual who for
conpensation or gain (i) takes a residential nortgage | oan application,
or (ii) offers or negotiates terns of a residential nortgage | oan.
"Mortgage | oan originator" does not include any individual who perforns
purely adm nistrative or clerical tasks; and does not include a person
or entity solely involved in extensions of credit relating to tineshare
pl ans, as that termis defined in section 101(53D) of Title 11, United
St at es Code. For the purposes of this definition, adm nistrative or
clerical tasks neans the receipt, collection, and distribution of
information common for the processing of a loan in the nortgage
i ndustry and communication with a consuner to obtain information
necessary for the processing of a residential nortgage | oan.

(b) "Mortgage loan originator"” also includes an individual who for
conpensation or gain perforns residential nortgage |oan nodification
services _or_holds_hinself or_ herself out_ as_ being_able to_ perform
residential nortgage |oan nodification services.

(c) "Mortgage |loan originator" does not include a person or entity
that only perforns real estate brokerage activities and is |icensed or
regi stered in accordance with applicable state | aw, unless the person
or entity is conpensated by a lender, a nortgage broker, or other
nortgage | oan originator or by any agent of such a |ender, nortgage
broker, or other nortgage | oan originator. For the purposes of chapter
120, Laws of 2009, the term "real estate brokerage activity" neans any
activity that involves offering or providing real estate brokerage
services to the public, including:

(1) Acting as a real estate agent or real estate broker for a
buyer, seller, I essor, or |essee of real property;

p. 3 HB 2608. SL
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(ii1) Bringing together parties interested in the sale, purchase,
| ease, rental, or exchange of real property;

(ti1) Negotiating, on behalf of any party, any portion of a
contract relating to the sale, purchase, |ease, rental, or exchange of
real property, other than in connection with providing financing with
respect to such a transacti on;

(iv) Engaging in any activity for which a person engaged in the
activity is required to be registered or licensed as a real estate
agent or real estate broker under any applicable | aw, and

(v) Ofering to engage in any activity, or act in any capacity,
described in ((b)y)) (c)(i) through (iv) of this subsection.

((€e))) (d) This subsection does not apply to an individual
servicing a nortgage | oan before July 1, 2011.

(e) This_subsection_does_not_ apply to_enployees_ of a_housing
counsel i ng agency approved by the United States departnent of housing

and urban devel opnent unless the enployees of a housing counseling

agency are required under federal law to be individually licensed as

nort gage | oan ori gi nators.

(16) "Nationw de nortgage |icensing system and registry" neans a
nort gage |icensing systemdevel oped and mai nt ai ned by the conference of
state bank supervisors and the Anmerican association of residential
nortgage regul ators for the licensing and regi stration of nortgage | oan
originators.

(17) "Oficer" nmeans an official appointed by the conpany for the
pur pose of maki ng busi ness deci sions or corporate decisions.

(18) "Person" includes individuals, partnerships, associations,

limted liability conpanies, limted liability partnerships, trusts,
corporations, and all other legal entities.
(19) "Principal™ neans any person who controls, directly or

indirectly through one or nore internediaries, alone or in concert with
others, a ten percent or greater interest in a partnership; conpany;
association or corporation; or a limted liability conpany, and the
owner of a sole proprietorship

(20) "Registered nortgage | oan originator" means any i ndividual who
meets the definition of nortgage | oan originator and is an enpl oyee of
a depository institution; a subsidiary that is owed and controll ed by
a depository institution and regul ated by a federal banking agency; or

HB 2608. SL p. 4
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an institution regulated by the farm credit admnistration and is
registered with, and mintains a unique identifier through, the
nati onw de nortgage |icensing systemand registry.

(21) "Residential nortgage |oan” neans any loan primrily for
personal, famly, or household use that is secured by a nortgage, deed
of trust, or other equivalent consensual security interest on a
dwel l'ing, as defined in section 103(v) of the truth in I ending act, or
residential real estate upon which is constructed or intended to be
constructed a dwel Iing.

(22) "Residential nortgage | oan nodification" neans a change in one
or nore of aresidential nortgage loan's terns or conditions. Changes
to a residential nortgage loan's terns or conditions_include but are
not limted to forbearances; repaynent plans; changes in_interest
rates, loan_terns, or |oan types; capitalizations of arrearages;_ or
princi pal reductions.

(23) "Residential nortgage_loan_nodification_services" includes
negotiating, attenpting to negotiate, arranging, attenpting to arrange,

or otherwise_ offering_ to_ perform_ a_residential —nortgage_|oan

nodi fi cati on. "Residential nortgage | oan nodification services" also
i ncludes the collection of data for subnission to an entity perform ng
nortgage loan_ nodification services. "Residential nortgage | oan

nodi fi cati on services" do not include actions by individuals servicing

a nortgage | oan before July 1, 2011

(24) "S.AF.E act" neans the secure and fair enforcenent for
nortgage |icensing act of 2008, Title V of the housing and econom c
recovery act of 2008 ("HERA"), P.L. 110-289, effective July 30, 2008.

((623y)) (25) "Senior officer"” means an officer of a licensee at
the vice president | evel or above.

((£24))) (26) "Service or servicing a loan" neans on behalf of the
| ender or investor of a residential nortgage loan: (a) Collecting or
receiving paynents on existing obligations due and owing to the | ender
or investor, including paynents of principal, interest, escrow anobunts,
and other anpunts due; (b) collecting fees due to the servicer; (c)
working with the borrower and the licensed lender or_servicer_to
collect data and nake decisions_necessary to nodify certain terns of
those obligations_either tenporarily or_ permanently; (d)_ otherw se
finalizing collection through the foreclosure process; or (e) servicing
a reverse nortgage | oan.

p. 5 HB 2608. SL
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(27) "Service or servicing a reverse nortgage | oan" neans, pursuant
to an_ agreenent wth the owner of a_ reverse nortgage | oan:
Calculating, collecting, or receiving paynents of interest or_other
amounts_due; admi nistering_advances_to_the_ borrower; and_providing
account statenents to the borrower or |ender.

(28) "Sinple interest nmethod" neans the nethod of conputing
i nterest payable on a | oan by applying the annual percentage interest
rate or its periodic equivalent to the unpaid bal ances of the principal
of the loan outstanding for the time outstanding with each paynent
applied first to any unpaid penalties, fees, or charges, then to
accunul ated interest, and the remai nder of the paynent applied to the
unpai d balance of the principal until paid in full. In using such
met hod, interest shall not be payable in advance nor conpounded, except
that on a | oan secured by real estate, a licensee may collect at the
time of the loan closing up to but not exceeding forty-five days of
prepaid interest. The prohibition on conpounding interest does not
apply to reverse nortgage | oans made in accordance wth the Washi ngton
state reverse nortgage act. The director may adopt by rule a nore
det ai |l ed expl anation of the neani ng and use of this nethod.

((25))) (29) "Third-party residential nortgage |oan nodification
services" neans residential nortgage |oan nodification services offered
or perfornmed by any person_other than the owner_ or_servicer_ of the
| oan.

(30) "Third-party service provider"” nmeans any person other than the
li censee or a nortgage broker who provides goods or services to the
licensee or Dborrower in connection with the preparation of the
borrower's |l oan and includes, but is not [imted to, credit reporting
agencies, real estate brokers or salespersons, title insurance
conpani es and agents, appraisers, structural and pest inspectors, or
esCcrow comnpani es.

((626y)) (31) "Unique identifier" nmeans a nunber or other
identifier assigned by protocols established by the nati onwi de nort gage
I icensing systemand registry.

Sec. 2. RCW31.04.035 and 2009 ¢ 120 s 4 are each anended to read
as follows:
No person may engage in the business of naking secured or unsecured

HB 2608. SL p. 6
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| oans of noney, credit, or things in action, or servicing residential
nortgage |l oans, without first obtaining and maintaining a license in
accordance with this chapter, except those exenpt under RCW31. 04. 025.

Sec. 3. RCW31.04.045 and 2009 ¢ 120 s 5 are each anended to read
as follows:

(1) Application for a license under this chapter nust be made to
the nationw de nortgage licensing system and registry or in the form
prescri bed by the director. The application nust contain at |east the
foll ow ng information:

(a) The nane and the busi ness addresses of the applicant;

(b) If the applicant is a partnership or association, the nane of
every nenber;

(c) If the applicant is a corporation, the name, residence address,
and tel ephone nunber of each officer and director;

(d) The street address, county, and nunicipality from which
busi ness is to be conducted; and

(e) Such other information as the director may require by rule.

(2) As part of or in connection wth an application for any |license
under this section, or periodically upon |icense renewal, each officer,
director, and owner applicant shall furnish information concerning his
or her identity, including fingerprints for submssion to the
Washi ngton state patrol, the federal bureau of investigation, the
nati onw de nortgage |icensing systemand registry, or any governnent al
agency or entity authorized to receive this information for a state and
nati onal crim nal hi story background check; per sonal hi st ory;
experi ence; business record; purposes; and other pertinent facts, as
the director may reasonably require. As part of or in connection with
an application for a license under this chapter, or periodically upon
license renewal, the director is authorized to receive crimnal history
record information that includes nonconviction data as defined in RCW
10. 97. 030. The departnment may only dissem nate nonconviction data
obt ai ned under this section to crimnal justice agencies. This section
does not apply to financial institutions regulated under chapters 31.12
and 31.13 RCWand Titles 30, 32, and 33 RCW

(3) In order to reduce the points of contact which the federa
bureau of investigation may have to nmaintain, the director may use the

p. 7 HB 2608. SL
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nati onw de nortgage |icensing systemand registry as a channeling agent
for requesting information from and distributing information to the
departnment of justice or any governnental agency.

(4) In order to reduce the points of contact which the director may
have to maintain, the director my use the nationw de nortgage
licensing systemand registry as a channeling agent for requesting and
distributing information to and from any source so directed by the
di rector.

(5) At the time of filing an application for a license under this
chapter, each applicant shall pay to the director or through the
nati onwi de nortgage |icensing systemand registry an investigation fee
and the license fee in an anount determ ned by rule of the director to
be sufficient to cover the director's costs in admnistering this
chapter.

(6) Each applicant shall file and naintain a surety bond, approved
by the director, executed by the applicant as obligor and by a surety
conpany authorized to do a surety business in this state as surety,
whose liability as such surety shall not exceed in the aggregate the
penal sumof the bond. The penal sum of the bond shall be a m ni num of
thirty thousand dollars and based on the annual dollar amount of | oans
originated or residential nortgage | oans serviced. The bond shall run
to the state of Washington as obligee for the use and benefit of the
state and of any person or persons who nay have a cause of action
agai nst the obligor under this chapter. The bond shall be conditioned
that the obligor as licensee will faithfully conform to and abi de by
this chapter and all the rules adopted under this chapter. The bond
will pay to the state and any person or persons having a cause of
action against the obligor all noneys that may becone due and owing to
the state and those persons under and by virtue of this chapter. In
lieu of a surety bond, if the applicant is a Wshington business
corporation, the applicant may maintain uninpaired capital, surplus,
and long-term subordinated debt in an anmount that at any tinme its
outstanding prom ssory notes or other evidences of debt (other than
| ong-term subordi nated debt) in an aggregate sum do not exceed three
times the aggregate anmobunt of its uninpaired capital, surplus, and
| ong-term subordi nated debt. The director may define qualifying "l ong-
term subordi nat ed debt" for purposes of this section.

HB 2608. SL p. 8
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Sec. 4. RCW31.04.055 and 2001 ¢ 81 s 5 are each anended to read
as follows:

(1) The director shall issue and deliver a license to the applicant
to make | oans in accordance with this chapter at the | ocation specified
in the application if, after investigation, the director finds that:

(a) The applicant has paid all required fees;

(b) The applicant has submitted a conplete application in
conpliance with RCW31. 04. 045;

(c) Neither the applicant nor its officers or principals have had
a license i ssued under this section or any other section, in this state
or another state, revoked or suspended within the last five years of
the date of filing of the application;

(d) Neither the applicant nor any of its officers or principals
have been convicted of a gross m sdeneanor involving dishonesty or
financial m sconduct or a felony or a violation of the banking | aws of
this state or of the United States within seven years of the filing of
an application; ((and))

(e) The financial responsibility, experience, character, and
general fitness of the applicant are such as to command the confi dence
of the community and to warrant a belief that the business will be
operated honestly, fairly, and efficiently within the purposes of this
chapter; and

(f) Neither the applicant nor _any of its principals have provided
unlicensed_residential nortgage_loan_nodification_services_in_this
state inthe five years prior to the filing of the present application.

(2) If the director does not find the conditions of subsection (1)
of this section have been net, the director shall not issue the
license. The director shall notify the applicant of the denial and
return to the applicant the bond posted and the sum paid by the
applicant as a license fee, retaining the investigation fee to cover
the costs of investigating the application. The director shall approve
or deny every application for license under this chapter within ninety
days fromthe filing of a conplete application with the fees and the
approved bond.

Sec. 5. RCW31.04.085 and 2001 ¢ 81 s 7 are each anended to read
as foll ows:
(1) Alicensee shall, for each license held by any person, on or

p. 9 HB 2608. SL
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before the first day of each March, pay to the director an annua
assessnent as determned by rule by the director. The |licensee shall
be responsi ble for paynent of the annual assessnent for the previous
cal endar year if the licensee had a |license for any time during the
precedi ng cal endar year, regardless of whether they surrendered their
license during the cal endar year or whether their |icense was suspended
or revoked. At the sane tinme the licensee shall file with the director
the required bond or otherwise denonstrate conpliance with RCW
31. 04. 045.

(2) The director may establish a different yearly assessnent fee
for persons servicing residential nortgage | oans.

Sec. 6. RCW 31. 04. 093 and 2001 ¢ 81 s 8 are each anended to read
as foll ows:

(1) The director shall enforce all laws and rules relating to the
licensing and regulation of |icensees and persons subject to this
chapter.

(2) The director may deny applications for |icenses for:

(a) Failure of the applicant to denonstrate within its application
for a license that it neets the requirenents for licensing in RCW
31.04. 045 and 31. 04. 055;

(b) Violation of an order issued by the director under this chapter
or another chapter admnistered by the director, including but not
limted to cease and desist orders and tenporary cease and desi st
orders;

(c) Revocation or suspension of a license to conduct |ending or
residential nortgage |oan servicing, or to provide settlenent services
associated wth lending or residential nortgage | oan servicing, by this
state, another state, or by the federal governnent within five years of
the date of submttal of a conplete application for a |license; or

(d) Filing an inconplete application when that inconplete
application has been filed with the departnent for sixty or nore days,
provided that the director has given notice to the |licensee that the
application is inconplete, infornmed the applicant why the application
is inconplete, and allowed at |east twenty days for the applicant to
conpl ete the application.

(3) The director nmay suspend or revoke a |license issued under this
chapter if the director finds that:

HB 2608. SL p. 10
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(a) The licensee has failed to pay any fee due the state of
Washi ngton, has failed to maintain in effect the bond or permtted
substitute required under this chapter, or has failed to conply with
any specific order or demand of the director lawfully nmade and directed
to the licensee in accordance with this chapter;

(b) The licensee, either know ngly or w thout the exercise of due
care, has violated any provision of this chapter or any rule adopted
under this chapter; or

(c) Afact or condition exists that, if it had existed at the tinme
of the original application for the |icense, clearly would have al |l owed
the director to deny the application for the original |icense. The
director may revoke or suspend only the particular |license with respect
to which grounds for revocation or suspensi on may occur or exist unless
the director finds that the grounds for revocation or suspension are of
general application to all offices or to nore than one office operated
by the licensee, in which case, the director may revoke or suspend al
of the Iicenses issued to the |icensee.

(4) The director nmay inpose fines of up to one hundred doll ars per
day upon the licensee, its enployee or |oan originator, or other person
subject to this chapter for

(a) Any violation of this chapter; or

(b) Failure to conply with any order or subpoena issued by the
di rector under this chapter.

(5) The director may issue an order directing the licensee, its
enpl oyee or | oan originator, or other person subject to this chapter
t o:

(a) Cease and desist fromconducting business in a manner that is
injurious to the public or violates any provision of this chapter;

(b) Take such affirmative action as is necessary to conply with
this chapter; or

(c) Make restitution to a borrower or other person who is damaged
as aresult of aviolation of this chapter.

(6) The director may issue an order renoving from office or
prohibiting fromparticipationin the affairs of any |licensee, or both,
any officer, principal, enployee or loan originator, or any person
subject to this chapter for:

(a) False statenents or om ssion of material information from an

p. 11 HB 2608. SL
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application for a license that, if known, would have allowed the
director to deny the original application for a license;

(b) Conviction of a gross msdeneanor involving dishonesty or
financial m sconduct or a felony;

(c) Suspension or revocation of a |license to engage in |ending or
residential nortgage_loan servicing, or perform a settlenent service
related to lending or_residential nortgage loan_servicing, in this
state or another state;

(d) Failure to conply with any order or subpoena i ssued under this
chapter; or

(e) Aviolation of RCW31. 04. 027.

(7) Whenever the director determnes that the public is likely to
be substantially injured by delay in issuing a cease and desi st order,
the director may imedi ately issue a tenporary cease and desi st order
The order may direct the Iicensee to discontinue any violation of this
chapter, to take such affirmative action as i s necessary to conply with
this chapter, and may include a sumary suspension of the licensee's
license and may order the licensee to i medi ately cease the conduct of
busi ness under this chapter. The order shall becone effective at the
tinme specified in the order. Every tenporary cease and desi st order
shall include a provision that a hearing will be held upon request to
determ ne whether the order wll becone permanent. Such hearing shal
be held within fourteen days of receipt of a request for a hearing
unl ess otherw se specified in chapter 34.05 RCW

(8 A licensee may surrender a license by delivering to the
director witten notice of surrender, but the surrender does not affect
the licensee's civil or crimnal liability, if any, for acts commtted
before the surrender, including any adm nistrative action initiated by
the director to suspend or revoke a |icense, inpose fines, conpel the
paynent of restitution to borrowers or other persons, or exercise any
ot her authority under this chapter.

(9) The revocation, suspension, or surrender of a |license does not
inpair or affect the obligation of a preexisting lawful contract
bet ween the |icensee and a borrower.

(10) Every license issued under this chapter remains in force and
effect wuntil it has been surrendered, revoked, or suspended in
accordance with this chapter. However, the director may on his or her
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own initiative reinstate suspended |icenses or issue new licenses to a
| i censee whose |icense or |licenses have been revoked if the director
finds that the licensee neets all the requirenents of this chapter

Sec. 7. RCW31.04.165 and 2009 ¢ 120 s 30 are each anended to read
as follows:

(1) The director has the power, and broad admnistrative
di scretion, to admnister and interpret this chapter to facilitate the
delivery of financial services to the citizens of this state by
consuner | oan conpanies, residential nortgage_ |oan_servicers, and
nortgage | oan originators subject to this chapter. The director shal
adopt all rules necessary to admnister this chapter and to ensure
conplete and full disclosure by licensees of I|ending transactions
governed by this chapter.

(2) If it appears to the director that a |icensee is conducting
business in an injurious manner or is violating any provision of this
chapter, the director may order or direct the discontinuance of any
such injurious or illegal practice.

(3) For purposes of this section, "conducting business in an
i njurious manner" neans conducting business in a nmanner that violates
any provision of this chapter, or that creates the reasonable
i kelihood of a violation of any provision of this chapter.

(4) The director or designated persons, with or wthout prior
adm nistrative action, may bring an action in superior court to enjoin
the acts or practices that constitute violations of this chapter and to
enforce conpliance with this chapter or any rule or order nade under
this chapter. Upon proper showi ng, injunctive relief or a tenporary
restraining order shall be granted. The director shall not be required
to post a bond in any court proceedi ngs.

Sec. 8. RCW31.04.277 and 2009 ¢ 120 s 27 are each anended to read
as follows:

Each consuner | oan conpany |icensee who nmakes, services, or brokers
a | oan secured by real property shall submt to the nationw de nortgage
licensing system and registry reports of condition, which nust be in
the form and nmust contain the information as the nationw de nortgage
licensing systemand registry may require.

p. 13 HB 2608. SL



© 00 N O Ol WDN P

W W W W W W W W WMNDNDNDNDNDNMNDNMDDNMNDMNMDNMNMNMNMDNEPRPRPPRPEPRPPRPPRPEPRPRERPPRPRE
0O ~NO Ol WNPEFP O OOWwuNO O P WNEPEOOMOOLwWNOO O~ owDNDER.Oo

NEW SECTION. Sec. 9. (1) A residential nortgage |oan servicer
must conply with the foll ow ng requirenents:

(a) The requirenents of chapter 19.148 RCW

(b) Any fee that is assessed by a servicer nust be assessed within
forty-five days of the date on which the fee was incurred and nust be
explained clearly and conspicuously in a statenent mailed to the
borrower at the borrower's |ast known address no nore than thirty days
after assessing the fee;

(c) Al ampbunts received by a servicer on a residential nortgage
| oan at the address where the borrower has been instructed to nake
paynents nust be accepted and credited, or treated as credited, wthin
one business day of the date received, provided that the borrower has
provided sufficient information to credit the account. |f a servicer
uses the scheduled nethod of accounting, any regularly schedul ed
paynment nmade prior to the schedul ed due date nust be credited no | ater
than the due date. |If any paynent is received and not credited, or
treated as credited, the borrower nust be notified of the disposition
of the paynment within ten business days by mail at the borrower's | ast
known address. The notification nust identify the reason the paynent
was not credited or treated as credited to the account, as well as any
actions the borrower nust take to nmake the residential nortgage |oan
current;

(d) Any servicer that exercises the authority to collect escrow
anounts on a residential nortgage loan held for the borrower for
paynent of insurance, taxes, and other charges with respect to the
property shall collect and nmake all such paynents from the escrow
account and ensure that no late penalties are assessed or other
negati ve consequences result for the borrower;

(e) The servicer shall nake reasonable attenpts to conply with a
borrower's request for information about the residential nortgage |oan
account and to respond to any dispute initiated by the borrower about
the | oan account. The servicer:

(1) Must maintain witten or electronic records of each witten
request for information regarding a dispute or error involving the
borrower's account until the residential nortgage loan is paidin full,
sold, or otherw se satisfied;

(ii) Must provide a witten statenment to the borrower wthin
fifteen business days of receipt of a witten request from the

HB 2608. SL p. 14
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borrower. The borrower's request nust include the nanme and account
nunber, if any, of the borrower, a statenent that the account is or may
be in error, and sufficient detail regarding the infornmation sought by
the borrower to permt the servicer to conply. At a mnimm the
servicer's response to the borrower's request nust include the
foll ow ng information:

(A) Wether the account is current or, if the account is not
current, an explanation of the default and the date the account went
into default;

(B) The current balance due on the residential nortgage | oan,
i ncluding the principal due, the amount of funds, if any, held in a
suspense account, the anount of the escrow balance known to the
servicer, if any, and whether there are any escrow deficiencies or
shortages known to the servicer;

(C The identity, address, and other rel evant information about the
current hol der, owner, or assignee of the residential nortgage |oan
and

(D) The telephone nunber and mailing address of a servicer
representative with the information and authority to answer questions
and resol ve di sputes; and

(ii1) May charge a fee for preparing and furnishing the statenent
in (e)(ii) of +this subsection not exceeding thirty dollars per
statenent; and

(f) Pronptly correct any errors and refund any fees assessed to the
borrower resulting fromthe servicer's error.

(2) I'n addition to the statenent in subsection (1)(e)(ii) of this
section, a borrower nmay request nore detailed information from a
servicer, and the servicer nust provide the information wthin fifteen
busi ness days of receipt of a witten request fromthe borrower. The
request nust include the nanme and account nunber, if any, of the
borrower, a statenent that the account is or may be in error, and
provi de sufficient detail to the servicer regarding informtion sought
by the borrower. If requested by the borrower this statenent nust
i ncl ude:

(a) Acopy of the original note, or if unavail able, an affidavit of
| ost note; and

(b) A statenment that identifies and item zes all fees and charges
assessed under the | oan transaction and provides a full paynent history
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identifying in a clear and conspicuous manner all of the debits,
credits, application of and di sbursenent of all paynents received from
or for the Dbenefit of the borrower, and other activity on the
residential nortgage loan including escrow account activity and
suspense account activity, if any. The period of the account history
shall cover at a mninumthe two-year period prior to the date of the
receipt of the request for information. If the servicer has not
serviced the residential nortgage loan for the entire two-year tine
period the servicer shall provide the information going back to the
date on which the servicer began servicing the hone | oan, and identify
the previous servicer, if known. If the servicer clains that any
del i nquent or outstanding suns are owed on the honme |oan prior to the
two-year period or the period during which the servicer has serviced
the residential nortgage |oan, the servicer shall provide an account
hi story beginning with the nonth that the servicer clains any
out standi ng suns are owed on the residential nortgage | oan up to the
date of the request for the information. The borrower nay request
annual |y one statenment free of charge.

NEW SECTION.  Sec. 10. (1) In addition to any other requirenments
under federal or state law, an advance fee may not be collected for
residential nortgage loan nodification services unless a witten
di scl osure summary of all material ternms, in the format adopted by the
departnent under subsection (2) of this section, has been provided to
t he borrower.

(2) The departnment shall adopt by rule a nodel witten fee
agreenent, and any other rules necessary to inplenent this section
This may include, but is not limted to, usual and customary fees for
residential nortgage | oan nodification services.

NEW SECTION. Sec. 11. (1) In addition to conplying wth all
requirenents for loan originators under this chapter, third-party
residential nortgage | oan nodification services providers nust:

(a) Provide a witten fee disclosure sunmmary as described in
section 10 of this act before accepting any advance fee;

(b) Not receive an advance fee greater than seven hundred fifty
dol | ars;
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(c) Not charge total fees in excess of usual and custonmary charges,
or total fees that are not reasonable in light of the service provided;
and

(d) I'mediately informthe borrower in witing if the owner of the
loan requires additional information from the borrower, or if it
becones apparent that a residential nortgage | oan nodification is not
possi bl e.

(2) As a condition for providing a loan nodification or |oan
nodi fi cation servi ces, third-party resi denti al nort gage | oan
nodi fication services providers and individuals servicing a residenti al
nort gage | oan nust not require or encourage a borrower to:

(a) Sign a waiver of his or her |egal defenses, counterclains, and
other legal rights against the servicer for future acts;

(b) Sign a waiver of his or her right to contest a future
forecl osure;

(c) Waive his or her right to receive notice before the owner or
servicer of the loan initiates foreclosure proceedi ngs;

(d) Agree to pay charges not enunerated in any agreenent between
the borrower and the | ender, servicer, or owner of the |oan; or

(e) Cease communication wth the lender, investor, or |oan
servi cer.

(3) Failure to conply with subsection (1) of this section is a
viol ati on of RCW19. 144. 080.

Sec. 12. RCW 19.144.080 and 2008 c 108 s 9 are each anended to
read as foll ows:

It is unlawful for any person in connection with making, brokering,
((er)) obtaining, or nodifying a residential nortgage |oan to directly
or indirectly:

(1)(a) Enploy any schene, device, or artifice to defraud or
materially m sl ead any borrower during the | ending process; (b) defraud
or materially mslead any |ender, defraud or materially mslead any
person, or engage in any unfair or deceptive practice toward any person
in the lending process; or (c) obtain property by fraud or materia
m srepresentation in the | ending process;

(2) Knowi ngly make any m sstatenment, m srepresentation, or om Ssion
during the nortgage | endi ng process know ng that it may be relied on by
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a nortgage | ender, borrower, or any other party to the nortgage | endi ng
process;

(3) Use or facilitate t he use of any m sst at enent ,
m srepresentation, or omssion, knowng the same to contain a
m sstatenment, msrepresentation, or omssion, during the nortgage
| endi ng process with the intention that it be relied on by a nortgage
| ender, borrower, or any other party to the nortgage |ending process;
or

(4) Receive any proceeds or anything of value in connection with a
residential nortgage closing that such person knew resulted from a
vi ol ati on of subsection (1), (2), or (3) of this section.

Sec. 13. RCW19.146.010 and 2009 c 528 s 1 are each anended to
read as foll ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Affiliate" neans any person who directly or indirectly through
one or nore internediaries, controls, or is controlled by, or is under
common control wi th anot her person.

(2) "Application" neans the sanme as in Regulation X, Real Estate
Settlenment Procedures, 24 C.F.R Sec. 3500.

(3) "Borrower" neans any person who consults with or retains a
nortgage broker or loan originator in an effort to obtain or seek
advice or information on obtaining or applying to obtain a residenti al
nortgage loan for hinmself, herself, or persons including hinself or
hersel f, regardl ess of whether the person actually obtains such a | oan.

(4) "Conputer loan information systens"” or "CLI systenf neans a
real estate nortgage financing information systemthat facilitates the
provision of information to consuners by a nortgage broker, |[|oan
originator, |lender, real estate agent, or other person regarding
interest rates and other loan terns avail able fromdifferent | enders.

(5) "Departnent" neans the departnment of financial institutions.

(6) "Designated broker" nmeans a natural person designated as the
person responsi ble for activities of the licensed nortgage broker in
conducting the business of a nortgage broker under this chapter and who
nmeets the experience and exam nation requirenents set forth in RCW
19. 146. 210(1) (e).

(7) "Director” nmeans the director of financial institutions.

HB 2608. SL p. 18



© 00 N O Ol WDN P

W W W W W W W W WNDNDNDNDDDNDNDNDNDNMDNMNDNNNMNMdMNMNPEPEPRPPRPPRPERPRPRPRPERPERPR
0O N O A WNPEFP O OOWwNOD O P WNPEPEOOOOWwNO O~ owdNNEe. o

(8) "Enployee" neans an individual who has an enploynment
relationship with a nortgage broker, and the individual is treated as
an enployee by the nortgage broker for purposes of conpliance with
federal inconme tax | aws.

(9) "Federal banking agencies" neans the board of governors of the
federal reserve system conptroller of the currency, director of the
office of thrift supervision, national credit union adm nistration, and
federal deposit insurance corporation.

(10) "Independent contractor” or "person who independently
contracts" neans any person that expressly or inpliedly contracts to
perform nortgage brokering services for another and that with respect
to its manner or neans of performng the services is not subject to the
other's right of control, and that is not treated as an enpl oyee by the
ot her for purposes of conpliance with federal incone tax |aws.

(11)(a) "Loan originator" neans a natural person who for direct or
i ndirect conpensation or gain, or in the expectation of direct or
i ndirect conpensation or gain (i) takes a residential nortgage | oan
application for a nortgage broker, or (ii) offers or negotiates terns
of a nortgage |loan. "Loan originator" also includes a person who hol ds
themselves out to the public as able to perform any of these
activities. "Loan originator" does not nmean persons perform ng purely
admnistrative or clerical tasks for a nortgage broker. For the
pur poses of this subsection, "adm nistrative or clerical tasks" neans
the receipt, collection, and distribution of information comon for the
processing of a loan in the nortgage i ndustry and conmunication with a
borrower to obtain information necessary for the processing of a | oan.
A person who holds hinmself or herself out to the public as able to
obtain a loan is not perform ng adm ni strative or clerical tasks.

(b) "Loan originator" also includes a natural person who for direct
or indirect conpensation or gain or in the expectation of direct or
indirect conpensation or gain_ perforns_ residential nortgage |oan
nodi fication services or holds hinself or herself out as being able to
performresidential nortgage | oan nodification services.

(c) "Loan originator" does not include a person or entity that only
perfornms real estate brokerage activities and is |licensed or registered
in accordance with applicable state I aw, unless the person or entity is
conpensated by a lender, a nortgage broker, or other nortgage |oan
originator or by any agent of such a | ender, nortgage broker, or other
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nortgage | oan originator. For purposes of this chapter, the term"real
estate brokerage activity" neans any activity that involves offering or
provi ding real estate brokerage services to the public, including:

(i) Acting as a real estate agent or real estate broker for a
buyer, seller, I essor, or |essee of real property;

(ii1) Bringing together parties interested in the sale, purchase,
| ease, rental, or exchange of real property;

(ti1) Negotiating, on behalf of any party, any portion of a
contract relating to the sale, purchase, |ease, rental, or exchange of
real property, other than in connection with providing financing with
respect to such a transacti on;

(iv) Engaging in any activity for which a person engaged in the
activity is required to be registered or licensed as a real estate
agent or real estate broker under any applicable | aw, and

(v) Ofering to engage in any activity, or act in any capacity,
described in ((b)y)) (c)(i) through (iv) of this subsection.

((€e))) (d) "Loan originator" does not include a person or entity
solely involved in extensions of credit relating to tinmeshare plans, as
that termis defined in section 101(53D) of Title 11, United States
Code.

(e) This_subsection_does_not_ apply to_enployees_ of a_housing
counsel i ng agency approved by the United States departnent of housing
and_urban_devel opnent _unless_the_ enployees of a_ housing_ counseling
agency are required under federal law to be licensed individually as
| oan origi hators.

(12) "Loan processor" neans an individual who perfornms clerical or
support duties as an enployee at the direction of and subject to the
supervision and instruction of a person licensed, or exenpt from
[ icensing, under this chapter ((49-—2346—RC¥W).

(13) "Lock-in agreenent” neans an agreenment with a borrower nade by
a nortgage broker or loan originator, in which the nortgage broker or
| oan originator agrees that, for a period of tinme, a specific interest
rate or other financing terns will be the rate or terns at which it
w Il make a | oan avail able to that borrower.

(14) "Mortgage broker" means any person who for conpensation or
gain, or in the expectation of conpensation or gain (a) assists a
person in obtaining or applying to obtain a residential nortgage |oan
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or (b) holds hinself or herself out as being able to assist a personin
obt ai ning or applying to obtain a residential nortgage | oan.

(15) "Mrtgage loan originator”™ has the sanme neaning as "loan
originator."

(16) "Nationw de nortgage |icensing system and registry" neans a
nort gage |icensing systemdevel oped and mai nt ai ned by the conference of
state bank supervisors and the Anmerican association of residential
nortgage regul ators for the licensing and regi stration of nortgage | oan
ori gi nat ors.

(17) "Person" neans a natural person, corporation, conpany, limted
l[iability corporation, partnership, or association.
(18) "Principal™ mneans any person who controls, directly or

indirectly through one or nore internediaries, or alone or in concert
with others, a ten percent or greater interest in a partnershinp,
conpany, association, or corporation, and the owner of a sole
proprietorship.

(19) "Residential nortgage |oan” neans any loan primrily for
personal, famly, or household use secured by a nortgage or deed of
trust on residential real estate upon which is constructed or intended
to be constructed a single famly dwelling or multiple famly dwelling
of four or less units.

(20) "Residential nortgage | oan nodification" neans a change in one
or nore of aresidential nortgage loan's terns or conditions. Changes
to a residential nortgage loan's terns or conditions_include but are
not limted to forbearances; repaynent plans; changes in_interest
rates, loan_terns, or |oan types; capitalizations of arrearages;_or
princi pal reductions.

(21) "Residential nortgage_loan_nodification_services" includes
negotiating, attenpting to negotiate, arranging, attenpting to arrange,
or otherwise_ offering_ to_ perform_ a_residential —nortgage_|oan
nodi fication. "Residential nortgage |loan nodification services" also
includes the collection of data for subm ssion to any entity perform ng
nort gage | oan nodification services.

(22) "S.AF.E act" neans the secure and fair enforcenent for
nortgage |licensing act of 2008, or Title V of the housing and econom c
recovery act of 2008 ("HERA"), P.L. 110-289, effective July 30, 2008.

((2)) (23) "Third-party provider" neans any person other than a
nortgage broker or Iender who provides goods or services to the
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nort gage broker in connection wth the preparation of the borrower's

| oan and includes, but is not limted to, credit reporting agencies,
title conpani es, appraisers, structural and pest inspectors, or escrow
conpani es.

((22)) (24) "Third-party residential nortgage |oan nodification
servi ces" neans residential nortgage | oan nodification services offered
or performed by any person other than the owner or_ servicer of the
| oan.

(25) "Unique identifier" means a nunber or other identifier
assi gned by protocols established by the nati onwi de nortgage |icensing
system and registry.

Sec. 14. RCW 19.146.210 and 2006 ¢ 19 s 11 are each anended to
read as foll ows:

(1) The director shall issue and deliver a nortgage broker |icense
to an applicant if, after investigation, the director nakes the
foll ow ng findings:

(a) The applicant has paid the required |icense fees;

(b) The applicant has conplied with RCW 19. 146. 205;

(c) Neither the applicant, any of its principals, or the designated
broker have had a license issued under this chapter or any simlar
state statute suspended or revoked within five years of the filing of
t he present application;

(d) Neither the applicant, any of its principals, or the designated
br oker have been convicted of a gross m sdeneanor involving dishonesty
or financial m sconduct or a felony within seven years of the filing of
the present application;

(e) The designated broker((;)): (i) Has at least two years of
experience in the residential nortgage loan industry; and (ii) has
passed a witten exam nati on whose content shall be established by rule
of the director;

(f) The applicant, its principals, and the designated broker have
denonstrated financial responsibility, character, and general fitness
such as to command the confidence of the community and to warrant a
belief that the business wll be operated honestly, fairly, and
efficiently within the purposes of this chapter; ((anrd))

(g) Neither the applicant, any of its principals, or the designated
br oker have been found to be in violation of this chapter or rules; and
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(h) Neither the applicant, any of its principals, nor _ the
desi gnated broker have provided unlicensed residential nortgage |oan
nodification services in_this state in the five years prior_to the
filing of the present application

(2) If the director does not find the conditions of subsection (1)
of this section have been net, the director shall not issue the
license. The director shall notify the applicant of the denial and
return to the applicant the bond or approved alternative and any
remai ning portion of the license fee that exceeds the departnent's
actual cost to investigate the |license.

(3) ((Fhe—director—shalH4ssve—anortgagebhroker—tcense—under—this
chapter—to—any—Hcensee—t+ssued—a—H-ecense—under—chapter—468—Laws—ol
1993—that—has—a—val+dH-ecense—and—t+s—otherwse+n——conrpbance—wththe
provisions of- this chapter.

£4)7)) Alicense issued pursuant to this section expires on the date
one year fromthe date of issuance which, for |license renewal purposes,
is also the renewal date. The director shall adopt rul es establishing
the process for renewal of |icenses.

((65))) (4) Alicensee may surrender a license by delivering to the
director witten notice of surrender, but the surrender does not affect
the licensee's civil or crimnal Iliability or any admnistrative
actions arising fromacts or om ssions occurring before such surrender.

((£6)Y)) (5) To prevent undue delay in the i ssuance of a |license and
to facilitate the business of a nortgage broker, an interimlicense
wth a fixed date of expiration may be issued when the director
determ nes that the nortgage broker has substantially fulfilled the
requi renents for licensing as defined by rule.

Sec. 15. RCW19.146.310 and 2009 c 528 s 10 are each anended to
read as foll ows:

(1) The director shall issue and deliver a | oan originator |icense
if, after investigation, the director makes the foll ow ng findings:

(a) The loan originator applicant has paid the required license
f ees;

(b) The | oan originator applicant has net the requirenents of RCW
19. 146. 300;

(c) The loan originator applicant has never had a license issued
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under this chapter or any simlar state statute revoked except that,
for the purposes of this subsection, a subsequent formal vacation of a
revocation is not a revocati on;

(d) (i) The loan originator applicant has not been convicted of a
gross m sdeneanor involving dishonesty or financial m sconduct or has
not been convicted of, or pled guilty or nolo contendere to, a felony
in a donestic, foreign, or mlitary court within seven years of the
filing of the present application; and

(ii1) The loan originator applicant has not been convicted of, or
pled guilty or nolo contendere to, a felony in a donestic, foreign, or
mlitary court at any tinme preceding the date of application if the
felony involved an act of fraud, dishonesty, breach of trust, or noney
| aunderi ng;

(e) The loan originator applicant has passed a witten exam nation
whose content shall be established by rule of the director;

(f) The loan originator applicant has not been found to be in
viol ation of this chapter or rules;

(g0 The loan originator applicant has denonstrated financi al
responsibility, character, and general fitness such as to conmand the
confidence of the comunity and to warrant a belief that the business
wll be operated honestly and fairly within the purposes of this
chapter. For the purposes of this section, an applicant has not
denonstrated financial responsibility when the applicant shows
disregard in the nmanagenent of his or her financial condition. A
determ nation that an individual has shown disregard in the managenent
of his or her financial condition may include, but is not limted to,

an assessnent of: Current outstanding judgnents, except judgnents
solely as a result of nedical expenses; current outstanding tax liens
or other governnent liens and filings; foreclosures within the |ast

three years; or a pattern of seriously delinquent accounts within the
past three years; ((and))

(h) The loan originator |icensee has conpl eted, during the cal endar
year preceding a |licensee's annual |icense renewal date, a m ni nrum of
ei ght hours of continuing education as established by rule of the
di rector; and

(i) Neither the applicant, any of its principals, nor _ the
desi gnated broker have provided unlicensed residential nortgage |oan
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nodi fication services in_this state in the five years prior_to_ the
filing of the present application

(2) If the director does not find the conditions of subsection (1)
of this section have been net, the director shall not issue the |oan
originator |icense. The director shall notify the |oan originator
applicant of the denial and return to the | oan originator applicant any
remai ning portion of the license fee that exceeds the departnent's
actual cost to investigate the |license.

(3) The director shall issue a new | oan originator |icense under
this chapter to any licensee that has a valid license and is otherw se
in conpliance with this chapter.

(4) A loan originator |license issued under this section expires on
the date one year fromthe date of issuance which, for |icense renewa
purposes, is also the renewal date. The director shall establish rul es

regarding the loan originator license renewal process created under
this chapter.

(5 A loan originator licensee my surrender a |l|icense by
delivering to the director witten notice of surrender, but the
surrender does not affect the loan originator |icensee's civil or
crimnal liability or any adm nistrative actions arising fromacts or

om ssions occurring before such surrender.

(6) To prevent undue delay in the issuance of a |oan originator
license and to facilitate the business of a loan originator, an interim
| oan originator license with a fixed date of expiration may be issued
when the director determ nes that the | oan origi nator has substantially
fulfilled the requirenents for |oan originator |icensing as defined by
rule.

NEW SECTION. Sec. 16. (1) In addition to any other requirenments
under federal or state law, an advance fee may not be collected for
residential nortgage loan nodification services unless a witten
di scl osure summary of all material ternms, in the format adopted by the
depart nent under subsection (2) of this section, has been provided to
t he borrower.

(2) The departnment shall adopt by rule a nodel witten fee
agreenent, and any other rules necessary to inplenent this section
This may include, but is not limted to, usual and customary fees for
residential nortgage | oan nodification services.
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NEW SECTION. Sec. 17. (1) In addition to conplying wth all
requirenents for loan originators under this chapter, third-party
residential nortgage | oan nodification services providers nust:

(a) Provide a witten fee disclosure sunmmary as described in
section 16 of this act before accepting any advance fee;

(b) Not receive an advance fee greater than seven hundred fifty
dol | ars;

(c) Not charge total fees in excess of usual and custonmary charges,
or total fees that are not reasonable in light of the service provided,
and

(d) I'mediately informthe borrower in witing if the owner of the
loan requires additional information from the borrower, or if it
becones apparent that a residential nortgage | oan nodification is not
possi bl e.

(2) As a condition for providing a loan nodification or |oan
nodi fi cation servi ces, third-party resi denti al nort gage | oan
nodi fication services providers and individuals servicing a residenti al
nmort gage | oan nust not require or encourage a borrower to:

(a) Sign a waiver of his or her |egal defenses, counterclains, and
other legal rights against the servicer for future acts;

(b) Sign a waiver of his or her right to contest a future
forecl osure;

(c) Waive his or her right to receive notice before the owner or
servicer of the loan initiates foreclosure proceedi ngs;

(d) Agree to pay charges not enunerated in any agreenent between
the borrower and the | ender, servicer, or owner of the |oan; or

(e) Cease communication with the lender, investor, or |oan
servi cer.

(3) Failure to conply with subsection (1) of this section is a
viol ati on of RCW19. 144. 080.

NEW SECTION. Sec. 18. An individual defined as a nortgage | oan
originator may not engage in the business of a nortgage |oan originator
Wi thout first obtaining and maintaining annually a |icense under this
chapter. Each |icensed nortgage | oan originator nust register with and
maintain a valid unique identifier issued by the nationw de nortgage
licensing systemand registry.
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NEW SECTION.  Sec. 19. RCW 31.04.2211 (Mortgage | oan originator--
Li cense required--Unique identifier required) and 2009 ¢ 528 s 14 are
each repeal ed.

NEW SECTION. Sec. 20. Sections 9 through 11 of this act are each
added to chapter 31.04 RCW

NEW SECTION. Sec. 21. Sections 16 through 18 of this act are each
added to chapter 19.146 RCW

NEW SECTI ON. Sec. 22. This act takes effect July 1, 2010.

Passed by the House February 12, 2010.

Passed by the Senate March 2, 2010.

Approved by the Governor March 12, 2010.

Filed in Ofice of Secretary of State March 12, 2010.
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